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United States Court of Appeals 

for the District of Columbia. 

i 

January Term, 1941. 


No. 7835. 


JAMES S. FRASER, Appellant, 

v. 

GLADYS E. DOING, Appellee . 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF AND APPENDIX FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the lower Court is found in Section 
101, Title 18 of the 1929 District of Columbia Code (Marcjh 
3, 1S63, 12 Stat. 762, c. 91; March 3, 1901, 31 Stat. 1202, (s. 
854, sec. 85), and the jurisdiction of this appeal is found in 
Section 26, Title 18 of the 1929 District of Columbia Code 
(February 9,1893, 27 Stat. 435, c. 74, sec. 7; March 3, 1901, 
31 Stat. 1225, c. 854, sec. 226; March 3, 1921 41 Stat. 131&, 
c. 125, sec. 12). 
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STATEMENT OF THE CASE. 

The Appealed Judgment. 

This appeal is from a final judgment (Appellant’s App. 
19) which dismissed appellant’s complaint. In order to 
maintain the status quo until appellant’s suit is decided ac¬ 
cording to law, the judgment was superseded. 

The appealed judgment was entered by Mr. Justice 
Morris upon appellee’s renewal motion for summary judg¬ 
ment (Appellant’s App. 16) although Mr. Justice Bailey 
had previously overruled (Appellant’s App. 16) the orig¬ 
inal motion (Appellant’s App. 12). The effect of Mr. Jus¬ 
tice Bailey’s action being that he found genuine issues in 
the case which the appellant was entitled to have adjudi¬ 
cated. Incidentally, Mr. Justice Morris too was unable to 
find that— 

“there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a 
matter of law” (Rule 56-c). 

because he went outside of the record and injected a ground 
of his own when he said (Appellant’s App. 18): 

“The Court grants the defendant’s renewal motion 
filed February 6, 1940 upon the ground that the plain¬ 
tiff, notwithstanding the decree pro confesso entered 
on July 1, 1938 and the order of October 5, 1938 over¬ 
ruling the motion to vacate the decree pro confesso, had 
ample opportunity to raise in that case and to be heard 
upon it, the jurisdictional questions which the com¬ 
plaint raises in this action, therefore the plaintiff is 
precluded from raising the same now by his present 
complaint. Accordingly a judgment will be entered 
dismissing the complaint upon these grounds.” 

But the appellee’s renewal motion for summary judg¬ 
ment informed the Justice (Appellant’s App. 16): 

“First:—The questions and issues raised by this bill 
of review are res adjudicata having been fully heard 
and adjudicated by this court upon overruling plain- 
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tiff’s motion to sot aside the decree pro confesso a!nd 
rendering a final decree in the suit which this bill of 
review is brought to review.’’ 

Appellant’s Suit. 

On July 1, 1938 and on November 1, 1938, decrees wisre 
entered against appellant in a suit, Equity 67317, which \yas 
instituted against him by the appellee to remove cloud upjon 
real estate. It was to impeach these decrees for lack of 
jurisdiction in personam that appellant, on November 7, 
1938, filed the present original bill in the nature of a hill\ of 
review (Appellant’s App. 2). 

In the complaint, appellant alleged, inter alia ,— 

i 

(a) That on June 3, 1938, appellee sued him in Equity 
67317 to remove cloud upon real estate. 

(b) That original process was issued against him on June 
3,1938, placed in the hands of a deputy United States Mar¬ 
shal for the Southern District of Florida and served ion 
June 9, 1938; he being a nonresident of the District!of 
Columbia. 

(Note: This process required him to appear on or before 
the twentieth day after service, otherwise the complaint 
would be taken pro confesso. Old Equity Rule 23.) 

(c) That on July 1, 1938, a decree pro confesso was En¬ 
tered against him. 

(d) That on July 25, 1938, he filed a motion to vacate j;he 
decree pro confesso; this was overruled October 5, 1^38 
with costs being taxed against him. 

| 

(e) That on November 1,193S, the Court ex parte entered 
a final decree perpetuating the pro confesso decree, removed 
the cloud and taxed against him the entire costs of the skit. 

The gravamen of appellant’s suit is that the Court did 
not obtain jurisdiction over him to enter either the decree 
pro confesso or the final decree and that they are void and 
should be annulled, because— 

i 

I 
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(a) The service upon him of the process dated June 3, 
1938 (if otherwise valid) had the effect, and none other, of 
an order of publication duly executed, therefore he was not 
in default on July 1, 1938. Not having been in default on 
July 1, 193S, and the decree pro confesso being void, it 
could not be validated by the final decree. 

(b) The process authorized by Sec. 378, infra, cannot is¬ 
sue against a nonresident until the original process is re¬ 
turned “Not to be found” and an affidavit showing non¬ 
residence is filed as provided by Sec. 379, infra, but no such 
return was made, nor was such affidavit filed. 

(c) The Court was without power or jurisdiction to enter 
money judgments against him. 

The prayers of the suit, inter alia, are that the Court 
adjudge that the decree pro confesso of July 1, 1938 and 
the final decree of November 1, 193S are void. 

The legal effect of each of the propositions (a), (b) and 
(c) were controverted in the appellee’s answer (Appellant’s 
App. 7) and each therefore presents a genuine issue of law. 

The appellee’s answer (Appellant’s App. 7) set up no 
affirmative defenses (Rule 8-e) and her responsive aver¬ 
ments stand denied (Rule S-d). 

The appellee’s renewal motion for summary judgment 
came on to be heard before Mr. Justice Morris and appel¬ 
lant requested him to adjudicate the genuine issues in the 
case but this was refused (Appellant’s App. IS). Appel¬ 
lant also requested the following, but the Court refused to 
so adjudge: 

“1. That for the reasons stated in the ninth para¬ 
graph of the complaint, the Court in Equity 67317 was 
without jurisdiction to enter the decree pro confesso 
therein on July 1, 1938 and to enter the final decree on 
November 1,1938 perpetuating the decree pro confesso. 

“2. That the Court was without jurisdiction to enter 
the final decree of November 1, 1938, in Equitv Cause 
67317. 
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“3. That the decree pro confesso entered in Equity 
67317 on July 1, 1938 and the decree of October 5, 1938 
overruling the motion to vacate the same prevented 
and perpetually foreclosed plaintiff from appearing | in 
Equity Cause 67317 to assert his defense to the bill |of 
complaint filed therein and to the proceedings taken 
thereon. 

“4. That for the reasons stated in the complaiht, 
plaintiff has the legal right to maintain the present Ac¬ 
tion and to obtain the relief prayed for if the Coqrt 
concludes as a matter of law that the Court did riot 
obtain jurisdiction over him in Equity Cause 67317 
prior to or on July 1,1938 for the reasons stated in the 
ninth paragraph of the complaint filed in this action. 

“5. That the plaintiff’s motion for summary judg¬ 
ment admits as true the material allegations of the 
complaint filed herein, therefore the plaintiff, in the rih- 
sence of any evidence refuting the allegations, is En¬ 
titled to the relief prayed for in this action. 

“6. That upon the pleadings and for the reasons 
stated in the complaint filed in this action, the plaintiff 
is entitled to the relief prayed in whole or in part. 

“7. That no action taken by the plaintiff here as de¬ 
fendant in Equity 67317 operated to validate the deciiee 
pro confesso entered thereon on July 1, 1938, nor gave 
jurisdiction over him to enter the final decree on No¬ 
vember 1, 1938 based upon the decree pro confesso jor 
to enter a personal judgment against him for costsi.” 

i 

STATUTES AND RULES INVOLVED. 

Sec. 378, Chapter 15, Title 24, 1929 D. C. Code 
Sec. 105, Chapter 1, 1901 D. C. Code. 

Publication against nonresident, those absent for sjix 
months, unknown heirs or devisees, for divorce or in reih; 
actual service beyond District.—Publication may be sub¬ 
stituted for personal service of process upon any defendant 

who can not be found and who is shown bv affidavit to bei a 

• 

nonresident or to have been absent from the District for 
at least six months, or against the unknown heirs or devisebs 
of deceased persons, in suits for partition, divorce, by a|t- 


i 
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tachment, foreclosure of mortgages and deeds of trust, the 
establishment of title to real estate by possession, the en¬ 
forcement of mechanics’ liens, and all other liens against 
real or personal property within the District, and in all ac¬ 
tions at law and in equity which have for their immediate 
objects the enforcement or establishment of any lawful 
right, claim, or demand to or against any real or personal 
property within the jurisdiction of the court. 

Personal service of process may be made by any person 
not a party to or otherwise interested in the subject matter 
in controversy on a nonresident defendant out of the Dis¬ 
trict of Columbia, which service shall have the same effect 
and no other as an order of publication duly executed. In 
such case the return must be made under oath in the Dis¬ 
trict of Columbia, unless the person making the service be 
a sheriff or deputy sheriff, a marshal or deputy Marshal, 
authorized to serve process where service is made, and such 
return must show the time and place of such service and 
that the defendant so served is a nonresident of the District 
of Columbia. The cost and expense of such service of proc¬ 
ess out of the District of Columbia shall be borne by the 
party at whose instance the same is made and shall not be 
taxed as a part of the costs in the case; but where such ser¬ 
vice of process is made by some authorized officer of the 
law in this section mentioned, the actual and usual cost of 
such service of process shall be taxed as a part of the costs 
in the case. (Mar. 3, 1901, 31 Stat. 1206, c. 854, sec. 105; 
Apr. 19, 1920, 41 Stat. 556, c. 153.) 

Sec. 379, Chapter 15, Title 24, 1929 D. C. Code. 

Sec. 106, Chapter 1, 1901 D. C. Code. 

Same; summons and affidavit.—No order for the substi¬ 
tution of publication for personal service shall be made un¬ 
til a summons for the defendant shall have been issued and 
returned “Not to be found,” and the nonresidence of the 
defendant or his absence for at least six months shall be 
proved by affidavit to the satisfaction of the court. (Mar. 
3, 1901, 31 Stat. 1206, c. 854, sec. 106.) 
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j 

Sec. 380, Chapter 15, Title 24, 1929 D. C. Code. 

Sec. 107, Chapter 1, 1901 D. C. Code. 

Same; form of order.—The order of publication shall be 
in the following or an equivalent form: 

In the Supreme Court of the District of Columbia. 

A B, complainant, 
versus 

C D, defendant. 

In.No. | 

The object of this suit is to (state it briefly). On motioin 

of the complainant, it is this.day of., A. D. ... 

ordered that the defendant cause his appearance to be en¬ 
tered herein on or before the fortieth day, exclusive of 
Sundays and legal holidays, occurring after the day of tlje 
first publication of this order; otherwise the cause will t|e 
proceeded with as in case of default. 

E F, Justice. 

(Mar. 3, 1901, 31 Stat. 1206, c. 854, sec. 107.) 

Sec. 381, Chapter 15, Title 24, 1929 D. C. Code. 

Sec. 108, Chapter 1, 1901 D. C. Code. 

Same; publication of notice; mailing copy; guardian ad 
litem.—Every such order shall be published at least once 
a week for three successive weeks, or oftener, or for such 
further time as may be specially ordered; and no order c|r 
decree shall be passed against said absent or nonresideiit 
defendant upon proof of notice by such publication unless 
the complainant, plaintiff, his agent, or solicitor, or attoif- 
nev shall file in the cause an affidavit showing that at leasit 
twenty days before applying for such order or decree hp 
mailed, postpaid, a copy of said advertisement, directed to 
the party therein ordered to appear, at his last known placb 
of residence, or that he has been unable to ascertain thje 
last place of residence of said party after diligent effort tb 
ascertain the same. On failure of the defendant to appear 
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in obedience to said notice within the time named therein, a 
decree or judgment by default may be entered: Provided, 
That if the said absent or nonresident defendant be an in¬ 
fant, the court shall appoint a guardian ad litem to answer 
and defend for him, and may assign counsel to represent 
him as provided in section 375 of this title. (Mar. 3, 1901, 
31 Stat. 1206, c. 854, sec. 108; June 30, 1902, 32 Stat. 523, c. 
1329.) 

Rule 8-(d) of Rules of Civil Procedure. 

Effect of Failure to Deny. Averments in a pleading to 
which a responsive pleading is required, other than those 
as to the amount of damage, are admitted when not denied 
in the responsive pleading. Averments in a pleading to 
which no responsive pleading is required or permitted shall 
be taken as denied or avoided. 

Rule 56- (c) of Rules of Civil Procedure. 

Motion and Proceedings Thereon. The motion shall be 
served at least 10 days before the time specified for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, depositions, and ad¬ 
missions on file, together with the affidavits, if any, show 
that, except as to the amount of damages, there is no gen¬ 
uine issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. 

Old Equity Rule 23. 

Process—Mesne and Final. 

1. The process of subpoena shall constitute the proper 
mesne process in all suits in equity, in the first instance, to 
require the defendant to appear and answer the bill? and, 
unless otherwise provided in these rules or specially or¬ 
dered by the court, a writ of attachment, and, if the defen¬ 
dant can not be found, a writ of sequestration, or a writ of 
assistance to enforce a delivery of possession, as the case 



may require, shall be the proper process to issue for the 
purpose of compelling obedience to any interlocutory j or 
final order or decree of the court. 

2. Form of Writ.—Said writ shall be in the following!or 
equivalent form: 

The President of the United States to. L, 

defendant. Greeting. You are hereby commanded to Ap¬ 
pear before the Supreme Court of the District of Columbia 
to answer a bill of complaint (or petition) exhibited against 

you in the said court in a suit in equity by., and to 

further do and receive what the said court shall have cbn- 

I 

sidered in this behalf; and hereof fail not. 

Witness: The Honorable., Chief Justice of said 

Court, the_day of., A. D. 19. 


By 


Clerk} 

. | 

Assistant Clerk! 


Attorney. 

Note.—The defendant is required to file his answer or otlier 
defense in the clerk’s office on or before the twentieth djay 
after service, excluding the day thereof; otherwise, the bill 
may be taken pro confesso. 


POINTS RELIED ON UPON APPEAL. 

The Court erred— 

1. In granting defendant’s motion filed February 6,1940. 

2. In entering the appealed judgment. 

I 

3. In not overruling the defendant’s renewal motion filed 
February 6,1940, and in not entering a decree or judgment 
in favor of the plaintiff for relief from the judgments cohi- 
plained of in the complaint, entered on July 1, 1938 and 
November 1,1938 in Equity 67317. 
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4. In denying plaintiff the right in this action to have 
reviewed the question of the jurisdiction of the Court to 
enter the decree pro confesso on July 1, 1938 and the final 
decree of November 1, 1938 in Equity Cause 67317 for the 
reasons stated in the complaint. 

5. In not concluding as a matter of law and so adjudging, 
that the Court did not possess jurisdiction in Equity Cause 
67317, for the reasons stated in the complaint in this action, 
to enter the decrees of July 1,1938 and November 1,1938. 

6. In concluding as a matter of law, and so adjudging, 
that the plaintiff in this action as defendant Equity 67317 
had ample opportunity in Equity 67317 to raise the juris¬ 
diction questions raised by the complaint in this action not¬ 
withstanding the entry of the decree pro confesso on July 
1, 1938 and the overruling on October 5, 1938 of the plain¬ 
tiff’s motion to vacate the decree pro confesso of July 1, 
1938 entered in that cause. 

SUMMARY OF ARGUMENT. 

A motion for summary judgment is directed to the plead¬ 
ings and if it appears from them that a genuine issue ex¬ 
ists, the Court is powerless to award a defendant judgment 
summarily under Rule 56-c. 

Mr. Justice Morris did not dismiss the appellant’s suit 
upon the ground that no genuine issue was presented by 
the pleadings, but it was dismissed upon a ground outside 
of the record. 

Mr. Justice Bailey having overruled appellee’s original 
motion for a summary judgment upon the pleadings, his 
decision became res adjudicata of the renewal motion and 
established the law of that phase of the case. The appealed 
judgment vras entered without any warrant of law. 



ARGUMENT. 

i 

The Law of this Appeal. 

Instead of allowing the case to proceed to trial in the 
usual manner, to be heard upon evidence pro and con, the 
appellee elected to have the case heard upon the complaint 
and answer, notwithstanding that Mr. Justice Bailey had 
already denied appellee a summary judgment upon the 
pleadings and thereby adjudicated that a genuine issue 
existed and that appellee w^as not entitled to judgment ! as 
a matter of law. (Rule 56-c) 

Rule 56-c forbids the granting to a defendant of a sum¬ 
mary judgment if the pleadings show the existence olj a 
genuine issue and if the defendant is not entitled to judg¬ 
ment as a matter of law. Speaking of this rule, the dis¬ 
trict Court in Clair v. Sears Roebuck <& Co., 34 Fed. Supp. 
559, said— 

“The facts established upon the record, as now inside 
up, would not warrant a decree for the defendant len¬ 
der Rule 56 of the Rules of Civil Procedure. More¬ 
over, a summary judgment upon motions of this char¬ 
acter should never be entered, save in those cases whbre 
the movant is entitled to such beyond all doubt. Tjhe 
facts conceded should show with such clarity the right 
to a judgment as to leave no room for controversy ior 
debate. They must show* affirmatively that plaintiff 
w^ould not be entitled to recover under any and all cir¬ 
cumstances.” (Italics supplied) 

Suppose appellant—instead of the appellee—had mo^ed 
for summary judgment under Rule 56 upon the complaint 
and answer, w’ould he have been entitled to the entry of 
such judgment? If so, surely it was reversible error for 
the Court to summarily dismiss appellant’s suit. 

The genuine issue in the case is whether the impeachbd 
decrees are valid, i.e., whether the Court v’hieh entered 
them possessed jurisdiction in personam over appellant. 

No affirmative defenses w r ere set up by appellee in li|er 
answer and no affirmative relief was prayed. The aver- 
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ments of the answer responsive to the complaint stood de¬ 
nied. Rule 8-d. 

In entering the appealed judgment Mr. Justice Morris 
did not confine himself to the pleadings, as required by 
Rule 56-c. One of the grounds of the renewal motion, 
though it was not pleaded in the answer, was res adjudi- 
cata, i.e., that summary judgment should be entered for 
appellee because appellant raised and was heard in Equity 
Cause 67317 upon the same jurisdictional matters set up 
in his complaint. However, in the decision, Mr. Justice 
Morris said the questions raised by the complaint should 
have been raised and determined in Equity Cause 67317. 

A stipulation was made at the pretrial and at the hear¬ 
ing of the motion for summary judgment (Appellant’s App. 
17). This stipulation contemplated that the Court would 
rule upon the record and not upon extraneous grounds. It 
never contemplated a ruling upon matters outside of the 
record. It provided that if the Court granted the motion 
for summary judgment upon the complaint and answer, a 
judgment vrould be entered accordingly, w T hereas if the 
Court refused to do so, then judgment would be entered 
for the appellant provided the Court found that the im¬ 
peached decrees were void. 

Since Mr. Justice Morris did not rule upon the motion 
for summary judgment upon the record, and refused to 
rule upon the genuine issues in the pleadings, the appealed 
judgment should be reversed with costs and the case re¬ 
manded with direction to the Court to hear and determine 
the litigation according to law. 

The Law Pertaining to Appellant’s Complaint. 

1. For reasons known to her alone, the appellee, as plain¬ 
tiff in Equity 67317, instead of obtaining the usual order 
of publication, resorted to the service of process out of the 
District of Columbia. Obviously this was done because 
under an order of publication a nonresident is allowed forty 
days, exclusive of Sundays and legal holidays, before a 
pro confesso can be entered against him, whereas the proc¬ 
ess that was served allowed only twenty days. 



13 
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However, the statute, Sec. 379, provides that the service 
of process out of the District of Columbia on nonresidents 
“shall have the same effect and no other as an order) of 
publication duly executed.” 

Appellant contends that the word effect in the statute is 
synonymous with the word consequence and that the con¬ 
sequence of personal service out of the District of Colunibia 
upon a nonresident is (a) that no money judgment cap be 
rendered against him, and (b) that he has the same time 
to answer and appear as he would have under an orde| of 
publication duly executed. 

Congress hardly intended that a nonresident proceeded 
against by publication shall have forty days, exclusive of 
Sundays and legal holidays, and a nonresident proceeded 
against by the service of process only twenty days. 

Furthermore, appellant contends that under Secs. 378 
and 379 a return “Not to be found” of the original process 
must be made and an affidavit of nonresidence filed before 
substituted process may be issued to be served on a ijon- 
resident. 

Service of process cannot be made out of the District of 
Columbia except in cases where service may be madej by 
publication. Service cannot be made by publication with¬ 
out the filing of an affidavit of nonresidence and the return 
of the original process “Not to be found”. Sec. 378. 

Addington v. Lattimer, 48 Okla. 104,149 Pac. 109$. 

Simonson v. Typer, 285 Fed. 240. 

Pugsley v. Magerfteish, 161 Minn. 246, 201 N. W. fe23. 

Morse v. United States, 29 App. D. C. 433. 

50 Corpus Juris (Process), secs. 213, 214, 215. 

2. The suit -which appellant was called upon to defend 
in Equity 67317 was to remove a cloud upon title. IThe 
Supreme Court in Hart v. Sansom, 110 U. S. 151, 3 S.| Ct. 
586, 28 L. Ed. 101, held that such a suit is one in personam 
and not in rem, and if this be true the Court could |not 
obtain jurisdiction over appellant by publication or other¬ 
wise under Sec. 378, a/nte. 
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However, no personal judgment for costs could be granted 
against appellant in Equity 67317 upon service of process 
out of the District of Columbia, or by publication. 

Bacus Steam Heater Co. v. Simonds, 2 App. D. C. 
290. 

Long v. Home Ins. Co., 114 N. C. 465,19 S. E. 347. 

3. Mr. Justice Morris was mistaken when he said that 
notwithstanding the decree pro confesso of July 1, 1938 
and the order of October 5, 1938 overruling the motion to 
vacate it, the appellant had ample opportunity to raise in 
Equity 67317 the same questions raised by the complaint. 
But the law is settled that a decree pro confesso plus the 
overruling of a motion to vacate it forever shuts off a de¬ 
fendant from participating in the case. 

Thompson v. Wooster, 114 U. S. 104, 5 S. Ct. 788, 
29 L. Ed. 105. 

21 Corpus Juris (Equity), s. 944, p. 791. 

19 Am. Juris. (Equity), s. 360, p. 248. 

4. Appellant had an absolute right to file his original 
complaint in the nature of a bill of review without special 
license of the Court. It is not alleged in the answer as a 
positive fact that the costs had not been satisfied. 

Davis v. Speiden, 104 U. S. 83, 26 L. Ed. 660. 

Perkins v.Tyrer, 24 App. D. C. 449. 

McGowan v. Elroy, 28 App. D. C. 188. 

Parks v. Parks, 68 App. D. C. 363, 98 Fed. (2) 235. 

5. Appellant entered no appearance of any kind before 
the decree pro confesso which cut off his right to be heard 
upon the merits of the suit, was made, and the motion to 
vacate the decree pro confesso did not vitalize the decree 
pro confesso. 

In Southern Pac. Co. v. Denton, 146 U. S. 202, 206, 13 S. 
Ct. 34, 36 L. Ed. 942, Mr. Justice Gray said— 

“Neither the special appearance for the purpose of 
objecting to the jurisdiction, nor the answer to the 
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I 

i 

i 
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merits after that objection had been overruled, was a 
waiver of the objection. The case is within the prin¬ 
ciple of Harkness v. Hyde, in which Mr. Justice Field, 
speaking for this court, said: ‘Illegality in a proceed¬ 
ing by which jurisdiction is to be obtained is in no case 
waived by the appearance of the defendant for the pur¬ 
pose of calling the attention of the court to such irreg¬ 
ularity; nor is the objection waived when being urged 
it is overruled, and the defendant is thereby compelled 
to answer. He is not considered as abandoning liiis 
objection, because he does not submit to further pro¬ 
ceedings without contestation. It is only where jhe 
pleads to the merits in the first instance, without in¬ 
sisting upon the illegality, that the objection is deemed 
to be waived.’ ” 

United States v. Tacoma Oriental SS. Co., 86 Fed. 
(2) 363. 

Grable v. Killits, 282 Fed. 185, 195. 

Dorr v. Gibboney, Federal Cases 4006. 

Lore v. Citizens Bank of Winslow, 51 Ariz. 191, 75 
Pac. (2) 371. 

Spencer v. Court of Honor, 120 Minn. 422, 426, 139 
N. W. 815. 

Bunnell v. Wynns, 56 Pac. (2) 567, 13 Cal. App. Re¬ 
ports (2) 114. 

Harrell v. Welstead, 206 N. C. 817, 175 S. E. 283. j 

Gallagher v. Nat’l Nonpartisan League, 53 N. D. 238, 
205 N. W. 674. 

Correll v. Greider, 245 His. 378, 92 N. E. 266. 

Boats v. Shules, 29 Iowa 507. 

McGuinness v. McGuinness . 72 N. J. Eq. 381, 68 A. 
768. 

Abrams v. Fine , 59 N. Y. Sup. 550. 

Cloud v. Pierce City, 86 Mo. 357. 

i 

6. In Morse v. United States, ante, this Court said: 

“Where the ultimate judgment is founded upon any 
order or process which the court was without author¬ 
ity to direct, the judgment itself is a nullity. (Citations) 
* * * The question of jurisdiction is always examinable 
collaterally. 
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“ # • # when constructive service of process by pub¬ 
lication is substituted in place of personal service the 
statutory provision must be strictly pursued, in order 
to bind a citizen of another State not personally pres¬ 
ent. Every principle of justice exacts a strict and 
literal compliance with the statutory provisions. (Cita¬ 
tions) It is true the decree pro confesso recited that the 
order of publication had been duly published as there¬ 
in directed, but this recital, being the narration of a 
jurisdictional fact, cannot prevail against the truth dis¬ 
closed elsewhere in these equity proceedings. 

“* * # A decree rendered in advance of the period at 
which the court may lawfully acquire jurisdiction over 
defendants is void. * * * and if the decree pro con¬ 
fesso against them was void, so must be the final de¬ 
cree as to them also.” 

Respectfully submitted, 

George C. Gertman, 

Attorney for Appellant. 
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District Court of the United States for the District ojf 

Columbia 

Civil Action No. 607 

i 

James S. Fraser (8927 Harding Avenue, Miami Beacli, 

Florida), Plaintiff , 
vs. 

Gladys E. Doing (4106-46th Street, N. W., Washington, 

D. C.), Defendant. 
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Original Complaint in the Nature of a Bill of Review Im¬ 
peaching Decrees Entered in Equity Cause 67317 on 
July 1,1938 and November 1 , 1938 . 

First: Jurisdiction of the Court is founded on Section 
101, Title 18, 1929 D. C. Code and United States Judicial 
Code, Title 28, Section 118. 

Second: On June 3, 1938, the defendant Gladys E. Doing 
filed her bill of complaint against plaintiff in this Court, 
Equity No. 67317, titled “Original Bill to Cancel Tax Sales 
and Deeds, and remove Cloud from Plaintiff’s Property, in 
the District”. 

And in said bill defendant alleged, inter alia— 

(a) That she was the record owner of the property de¬ 
scribed therein, viz. Lot 1, Block 1, American University 
Heights, (known as Lot 1 in Square 1508); Lot 13, Block 5, 

American University Park, (known as Lot 13 in 
2 Square 1538), and Lot 15, Block 28, American Uni¬ 
versity Park, (known as Lot 15 in Square 1547), and 
that she was in the possession thereof. 

(b) That her record title to Lot 1 in Square 1508 and 
Lot 13 in Square 1538 was deraigned through a final decree 
passed in Equity Cause 60517 and certain deeds subse¬ 
quent thereto. 

(c) That her record title to Lot 15 in Square 1547 was 
based upon a deed from Julia Van Moore, dated May 16, 
1938 and recorded June 1, 1938, and that she also held a tax 
title thereto through a deed from the Commissioners of 
the District of Columbia, dated April 14, 1936 and recorded 
in Liber 6986 folio 13. 

(d) That the Commissioners of the District of Columbia 
had conveyed said properties to the plaintiff (defendant in 
that suit) pursuant to sales thereof for unpaid taxes and 
that his deeds constituted clouds upon her record title to 
said properties, and she prayed for their cancellation. 

Third: On June 3, 1938, original process was issued 
upon the bill and placed in the hands of a Deputy United 
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States Marshal for the Southern District of Florida for 
service upon plaintiff, which was made on June 9, 193$ in 
the State of Florida. 

Fourth: On July 1, 1938, a decree pro confesso was 'en¬ 
tered upon said bill against plaintiff and by the same jde- 
cree the Court referred the cause to an Examiner in chan¬ 
cery “to take proof in the matters referred to in the said 
bill”. 

Fifth: On July 25, 1938, plaintiff filed a motion, sup¬ 
ported by affidavit, to set aside and vacate said fie- 
3 cree pro confesso. 

The defendant Gladys E. Doing, through her coun¬ 
sel, Clayton E. Emig, opposed the motion, filing a brief in 
opposition thereto, and on the 5th day of October, 1938, 
without giving any reasons therefor of record, the CoUrt 
overruled said motion and in the decree expressly ta^ed 
the costs thereof against this plaintiff. 

Sixth: On November 1, 1938, without notice to plaintiff 
or his counsel, as required by Section (2) of Rule 55 of ijhe 
Rules of Civil Procedure, and without finding any facts ,or 
making any conclusions of law, as required by Rule 52 of 
said Rules of Civil Procedure, the Court entered a final de- 

* i 

cree decreeing that the aforesaid pro confesso dated July 
1, 1938 become final and absolute and also adjudging that 
the tax deed dated March 1, 1935, made by the Commis¬ 
sioners of the District of Columbia, conveying to plaintiff 
said Lot 1 in Square 1508 and said Lot 13 in Square 15$8, 
was null and void. In the said final decree the Court aljso 
taxed the costs of the proceeding against plaintiff, the pro¬ 
vision of the decree in reference thereto reading— 

1 

“And it is further ordered that the plaintiff recover hpr 
costs herein expended, and that she have execution thereon 
against the defendant James S. Fraser, as at law.” 

Seventh: The aforesaid bill of complaint was the thit*d 
one filed against plaintiff through Clayton E. Emig, At¬ 
torney, in relation to the said property or some palrt' 
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thereof; the former bills being numbered 60517 and 62726, 
and in due course they were dismissed against him after 
he had employed counsel and incurred counsel fees 
4 and other expenses in successfully defending the 
same. 

Eighth: The aforesaid decree pro confesso dated July 
1, 1938 and the aforesaid decree of October 5, 1938 over¬ 
ruling the plaintiff’s motion to vacate the same, prevented 
and perpetually foreclosed plaintiff from appearing in 
said Equity Cause 67317 and also perpetually foreclosed 
him from asserting his defense to the bill of complaint filed 
therein and the proceedings thereon, and he avers that he 
has a good and complete defense thereto which he has a 
right to assert and also to invoke and have the benefit of 
the provisions of Sec. 57 of U. S. Judicial Code. 

Ninth: The Court did not possess jurisdiction in Equity 
Cause 67317 to enter the aforesaid decree pro confesso, 
nor did it possess jurisdiction to enter the aforesaid final 
decree in relation to the subject matters thereof, and both 
decrees should be vacated and annulled, because— 

(a) At the time the bill of complaint was filed and the 
aforesaid original process issued thereon, plaintiff was a 
non-resident of the District of Columbia and no process 
to be served upon him outside of the District of Columbia, 
by publication or otherwise, could lawfully issue against 
him until the aforesaid original process issued against him 
on June 3, 1938 had been returned by the United States 
Marshal of the District of Columbia “not to be found” as 
to him and an affidavit filed showing his non-residence, as 
required by Sections 378 and 379, Chapter 15, Title 24, of 
the 1929 Code of Laws of the District of Columbia. No 
such return was made nor was any such affidavit filed. 

(b) Through the service of the original process afore¬ 
said, the Court did not obtain jurisdiction in personam 
over plaintiff to enter the judgment against him for the 
costs as was done by the decree of October 1, 1938. 
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5 (c) The effect of the service of said summon^, if 
it be otherwise valid, was to require plaintiff to ap¬ 
pear on the fortieth day, exclusive of Sundays and legal 
holidays, after the date of service, and therefore plaintiff 
was not in default in appearing and answering the bill of 
complaint on July 1, 1938, and the decree pro confesso 
was therefore void. 

(d) The service upon plaintiff of the process dated Jtine 
3, 1938, issued in said Equity Cause 67317, if otherwise 
valid, had the same effect—and no other—as an ordexl of 
publication duly executed, and plaintiff was not in default 
until the expiration of the fortieth day, exclusive of Sun¬ 
days and legal holidays, after the day of the service thereof. 

Tenth: At the time the defendant Gladys E. Doing filed 
her said bill of complaint against plaintiff in said Eqxtitv 
Cause 67317, she did not own the record title to Lot 15' in 
Square 1547 because her grantee, Julia Van Moore, nad 
by deed dated June 1, 1936 and recorded August 18, 1§36 
in Liber 7022 folio 273 et seq., conveyed it to Melville jj. 
Fraser in fee simple, consequently defendant was not tihe 
record owner of the lot as she alleged she was in her bill] 

Eleventh: The Court was without jurisdiction in Equity 
Cause 60517 to enter a decree therein for the sale of tihe 
real estate of which William G. Shoop died seized because 
jurisdictional requirements imposed by Statute were ig¬ 
nored by the plaintiff in said Equity Cause 60517. 

In that cause the complaint was filed by Eleanor R. 
Dickerman through Clayton E. Emig, Attorney, against 
the unknown heirs, alienees and devisees of William G. 
Shoop, deceased, and Emma R. Shoop, administria- 

6 trix of the estate of William G. Shoop, deceased, 
(and also against plaintiff herein) for the purpose of 

obtaining a decree for the sale of said Lot 1 in Squate 
1508 and said Lot 13 in Square 1538, and other property. 
It was alleged therein that said Eleanor R. Dickerman wis 
the assignee of Emma R. Shoop, the widow of William <p. 
Shoop, and that she was a creditor of the said William G. 



6 


Shoop in the amount of $2,000, and by reason thereof en¬ 
titled to have the real estate of which the said William G. 
Shoop died seized and possessed sold to satisfy said debt. 
She did not allege that the debt had been reduced to judg¬ 
ment in the lifetime of the said William G. Shoop or that 
his personal estate was insufficient to pay the same in 
whole or in part. 

As aforesaid, the Court was without jurisdiction to make 
a decree for the sale of said property to satisfy said alleged 
debt because the cause was not referred to the Auditor 
of the Court, as required by Section 237, Chapter 9, Title 
29 of the 1929 Code of Laws of the District of Columbia, 
nor was the United States District Attorney for the District 
of Columbia made a party to or appear in that cause, as 
required by Section 242, Chapter 9, Title 29, of said Code, 
consequently the defendant Gladys E. Doing did not, 
through said equity cause, obtain a good and indefeasible 
title to the property of which William G. Shoop died seized 
and possessed. 

Wherefore plaintiff demands that the Court adjudge: 

1st: That the decree pro confesso dated July 1, 1938 
and the final decree dated November 1, 1938, entered in 
Equity Cause 67317, are void. 

2nd: That the aforesaid decrees be reviewed, reversed 
and annulled. 

7 3rd: That the Court did not obtain jurisdiction 

over the person of plaintiff through the service of 
the original process dated June 3, 193S, issued in Equity 
Cause 67317. 

4th: That under the process issued in Equqity 67317 on 
June 3, 1938 and served upon plaintiff on June 9, 1938, 
plaintiff was not in default on July 1, 193S. 

5th: That the Court in Equity Cause 67317 possessed 
no jurisdiction or power to- enter the decrees aforesaid or 
to enter any personam judgment against plaintiff. 

6th: That the Court inquire into the alleged title of the 
defendant Gladys E. Doing which she, as plaintiff, asserted 
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in Equity Cause 67317 and upon which she invoked the 
jurisdiction of the Court in that cause, and to make s^ich 
decree in reference thereto as justice requires. 

7th: That he may have such other and further relief as 
the Court deems proper. 

E. HILTON JACKSON j 

per G. C. G. 

Attorney for Plaintiff 

GEORGE C. GERTMAN ! 
Attorney for Plaintiff 

# # * * * * # * • i • 

10 Defendant’s answer to Bill of Review. 

Filed November 22 1938 ! 

mm* 

I. Gladys E. Doing defendant, reserving the right to 
move to dismiss plaintiff’s complaint, at the trial, for fail¬ 
ure to obtain leave to file said complaint, based on a mixed 
question of law and fact, arising from consideration of ijier 
bill of complaint and the proof taken under the order! of 
reference made on July 1st 1938, answering said complaint 
says, the complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted, under section 
101, title 18 D. C. Code of 1929 nor under Title 28, section 
118, U. S. Judicial Code. 

2 to 5 inclusive. 

Defendant admits the statements set forth in paragraphs 
2 and sub-paragraphs (a) (b) (c) and (d) also paragraphs 
3, 4 and 5. 

6. This defendant says the said James S. Fraser, defen¬ 
dant in Equity cause 67.317 proceeded to set aside the de¬ 
cree pro confesso granted against him on July 1st 1938, by 
two separate motions, first to set aside the decree pro cqn- 
fesso, filed July 25 1938 and a motion to set aside the order 
of reference to take proof in support of said bill, which lafer 
motion was filed on July 26 1938, both of said motions wejre 


i 

i 
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filed and argued and considered, under Equity Rules 26 
and 27, and not under rule 55 of the Civil Procedure, as 
stated by the plaintiff in his bill of review. This defendant 
admits the Court in passing upon said motions to set aside 
said Decree pro confesso and Order of reference, found 
the said defendant Fraser had not shown good cause, to 
justify the Court to use its discretion to set aside said de¬ 
cree and order of reference, but denied each of said 
11 motions and overruled each of them. That rule 26 
expressly states “that the bill be taken pro confesso 
and thereupon the cause shall be proceeded In Ex Parte.” 
This defendant admits, that failing to include in his said first 
motion all the several questions the defendant Fraser had 
in mind, and failing to ask for a rehearing of said subject 
matter or to submit addition affidavits setting up good 
cause for said default, and failing to appeal said subject 
matter, he filed his bill of review, and that without oath and 
without leave of Court, to review the final decree of Novem¬ 
ber 1st 1938, based on said bill of complaint, decree pro con- 
fesso and proof taken under said order of reference, that 
said decree of July 1st 1938 has now become final and abso¬ 
lute, against the defendant Fraser. 

7. This defendant denies the accuracy of paragraph 7, 
and says she was not a party to said Equity No. 60.517, but 
is informed and believes the plaintiff in said equity cause 
60.517 consented to the order of April 15 1936, dismissing 
said bill as against said Fraser. That likewise the order of 
March 16 1937, in Equity cause No. 62.726 denied the de¬ 
fendant’s (Fraser) motion to dismiss the amended bill, but 
overruled the same directing an answer be filed within 20 
days. That said cause was never tried, but an application 
was made in May 1938, wherein both parties agreed to dis¬ 
miss said cause without costs against either party. Defen¬ 
dant says the final decree entered in equity cause 60.517, 
on October 12 1936, is not now subject to a bill of review, 
under Equity Rule 58, nor under rule 43 of Civil Practice 
in the District of Columbia. 
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8. Defendant admits that all measures of relief applicable 
to the defendant Fraser in said Equity cause 67.317 are now 
precluded, and that he is now perpetually forclosed, by his 
own conduct, from asserting his defense, if, in fact he had 
a meritorious defense to said bill and the proceedings. 

9. Defendant denies the complaint that the Court did hot 
have jurisdiction to enter the aforesaid decree pro confeiso 
nor the final decree, because of (a) section 378 of the DJ C. 
Code 1929 Chap. 15 Title 24, and here shows to the Cohrt 
that said reference to section 378 of said chapter and title 
expressly provides “for actual service of process on a non¬ 
resident outside of the District, bv a United States Mar- 

shal” and says the said Marshal in his return made 
12 affidavit that he served the defendant Fraser and 
that he is a non resident of the District, which proce¬ 
dure takes the place of an order of publication. That in 
compliance with the summons served upon him, the said 
defendant did respond to said summons, and entered a gen¬ 
eral appearance on July 7 and July 25 and July 26 1938 
in said equity cause to set aside said default. 

(b) Defendant says the said defendant’s general appear¬ 
ance in Equity cause 63.317 gave this Court full authority 
to enter the decree for costs, which judgment for costs hhs 
been ignored by the plaintiff in this bill of review, (p) 
Defendant says that section 378 of said Code 1929, provides 
for personal service upon any non-resident, outside of tfie 
District, and the rule of Equity, number 23 in the District, 
prescribes the form of summons, which fixes the 20 daVs 
in which said defendant must appear and answer or suffer 
default and a decree pro confesso. (d) The voluntary 
appearance on July 7 and July 25th supported by his af¬ 
fidavit show the defendant Fraser, construed said summons 
to appear within the said 20 days and not 40 days, as nojw 
contended. 

10. This defendant says this bill of review cannot apply 
to lot 15 in square 1547, for the reason that the taking pf 
testimony under said order of reference, was suspended on 
July 26th 1938 when counsel for defendant Fraser, ap- 
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peared before a bearing by the Examiner in Chancery re¬ 
questing that said proof suspend until the motion to set 
aside said order of reference, has been heard; that no proof 
had been offered in reference to lot 15 in square 1547, nor 
had said title to said lot 15 been referred to in said final 
decree on November 1st 1938, nor any reference to said lot 
made in said final decree. 

11. This defendant says she was not a party to said 
equity cause 60517 nor was the defendant Fraser, at the 
time of entering the final decree, on October 12 1936. That 
under Equity Rule 58 and new Rule 43, no bill of review 
can be filed, unless within two years of said final decree. 
Furthermore said real property of the estate of William G. 
Shoop, was sold under a judgment obtained in said cause 
under section 96 of the D. C. Code of 1902, then in full force 
and effect, as this defendant believes, and says the United 
States District Attorney had been invited to take part as 
provided by said section. 

13 This defendant further says the interrogatories in¬ 
cluded in said Bill of review can serve no just purpose 
in a complaint filed without leave of Court, based on ap¬ 
parent error on the face of the record, nor as a matter of 
newly discovered evidence under the new rules of Civil 
procedure, and renews her reservation of right to move at 
the trial to strike out said interrogatories and answers here 
made, if deemed proper and in the interest of justice, to so 
move, at said hearing. 

Answering interrogatory I, defendant says: 

1. Clayton E. Emig is my father and legal adviser. 

2. I am Vice President and Ralph Endicott is President 
of Emig Properties Corporation. 

3. I only know Emma R. Shoop, Eleanor R. Dickerman 
and Judson C. Dickerman, through my father and attorney, 
in acquiring two of said Shoop lots. 

4. I believe Emma R. Shoop now resides in Knoxville, 
Illinois, while Mr. and Mrs. Dickerman reside at 6701 Con¬ 
necticut Ave., N. W., Washington. 
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5. I believe from an inspection of lots 1 and 13 referred 
to in the interrogatory, that street improvements, such as 
grading, water and sewer had then, about October 10 1936, 
been provided for, or in course of such improvements, and 
the same is true as of June 3rd 1938. That for sale sign 
and cleaning off rubish and undergrowth and some wires 
had partly enclosed the same. No evidence of other oqcu- 
pancy was anywhere seen. 

6. I own lots 1 and 2 in square 1508 in my own right. In 
my contract of purchase, I took title to lot 13 in square 1 d 38, 
in my own right, to perfect a clear title thereto, and wjien 
that has been accomplished to convey said lot 13, to ^Ir. 
Judson C. Dickerman in exchange for lot 2 in square 15[0S. 

7. and 

8. I acquired ownership and possession of said lots under 
the deed of October 10 1936, from Judson C. Dickerman, 
under an arrangement between my father and Mr. and Mrs. 
Dickerman and the consideration passing between my father 
and myself, in the purchase of said lots, was love and affec¬ 
tion, and clerical services, I have rendered to and for him. 

GLADYS E. DOING j 

Without waiving the forgoing objections to plaintiff’a 
bill and the several interrogatories herein noted, and tljiat 
said Bill states no facts, nor raises questions of law to jus¬ 
tify the impeachment of any of said decrees or orders 
granted in said Equity cause 67.317. Wherefore this defen¬ 
dant prays that said bill and interrogatories be dismissed 
with costs. 

GLADYS E. DOING j 

Defendant 

C, E. EMIG 

Atty for defendant. 
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14 District of Columbia, ss: 

I, Gladys E. Doing being first duly sworn, according to 
law, state I have read the answer and interrogatories by me 
subscribed, and that I know* the contents thereof; that the 
statements therein made as of my own knowledge are true, 
and those made on information and belief, I believe to be 
true. 

GLADYS E. DOING 

Subscribed and sworn to before me this 22 day of Novem¬ 
ber, A. D. 1938. 

EMILY H. KNOTTS 

(Seal) Notary Public D. C. 

My commission expires on the 14 day of December, 1941. 
• *•#*###•• 

21 Motion for Summary Judgment 

Filed June 23 1939 

# • • 

Comes now the defendant, Gladys E. Doing, by her coun¬ 
sel, and pursuant to the provisions of Rule 56 of the Rules 
of Civil Procedure, moves this Court for a summary judg¬ 
ment in the above entitled cause for the reason that there 
is no genuine issue as to any material fact and the defen¬ 
dant is entitled to a judgment (as prayed in her answer) 
as a matter of law, and more particularly upon the follow¬ 
ing reasons: 

1. The action does not meet the requirements of Section 
118, Title 28, United States Code because that section re¬ 
quires the entry of appearance in the same proceeding 
within a year from the entry of final judgment. Section 
118 is primarily relied upon by the plaintiff as a basis for 
the jurisdiction of the court, yet he has brought a new ac¬ 
tion instead of proceeding in equity causes numbered 67317 
and 60517. 
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2. Further, as to equity cause 60517 more than one year 
has elapsed since the final decree therein, hence, the plain¬ 
tiff cannot proceed therein within the time limitations of 
Section 118. 

3. The action fails to allege that any fraud was perpe¬ 
trated by the defendant against plaintiff herein to his detri¬ 
ment in equity causes numbered 67317 and 60517, and be¬ 
cause of such failure to so allege fraud, the action does not 

state a complaint upon which this court could errant 
22 the relief sought under the general jurisdiction of 
the Court alleged by the action (first paragraph) to 
be founded on Section 101, Title 18, 1929 D. C. Code. | 

4. The plaintiff has heretofore appeared generally in 
both equity causes 67317 and 60517 and cannot again pro¬ 
ceed pursuant to Section 118, Title 28, United States (j)ode 
because, by final decrees therein heretofore entered,; the 
matters covered thereby are res judicata. 

5. The complaint and answer do not raise an issue sjs to 
any fact material to the disposition of this action oni the 
bases above stated. 

6. If the action be construed as a bill of review instead 
of a proceeding in the nature of a bill of review, then! the 
relief sought cannot be granted because it is improperly 
filed without leave of Court, the decree in equity cause Hum¬ 
ber 67317 has not been complied with, it does not show iperit 
in the case of the plaintiff, Fraser, with respect to the said 
equity causes, and as to equity cause number 60517 jt is 
not filed within two years as required by Rule 43 of jthis 
Court. 

7. Generally also the action is without a sound basis be¬ 
cause the gist thereof is an alleged lack of jurisdiction Over 
the plaintiff, Fraser, in the said equity causes but notwith¬ 
standing such allegations the said equity causes show that 
said Fraser entered general appearances therein (thereby 
waiving such jurisdictional question) and further, the ac- 

i 

i 

i 

i 

i 
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tion, itself, as to equity number 67317 shows such a general 
appearance. 

A hearing in this matter is requested. 

C. E. Emig. 

/s/ James C. Wilkes, 

Attorneys for Defendant. 

23 Reply of the Plaintiff to the Motion for 

Summary Judgment 

Filed September 6 1939 

* # # 

1. This happens to be the second motion of the defendant 
for summary judgment upon the pleadings, the first motion 
having been overruled without prejudice. There is, how’- 
ever, no substantial difference between the two motions, and 
the object of the present motion is to accomplish what the 
first motion failed to do. 

2. The plaintiff by his complaint impeaches the validity 
of two decrees entered against him in a prior equity suit in 
which he was the defendant, namely, a decree pro confesso 
and a final decree based upon the decree pro confesso and 
he asserts that the Court was without jurisdiction to enter 
the decrees because it had not acquired jurisdiction over 
him in the manner provided by the District of Columbia 
Code and by Sec. 118, Title 28 of the United States Judicial 
Code—his claim being that the decrees are absolutely void 
for the reasons asserted in the complaint. 

See Morse v. United States to the use of Hine, 29 App. 
D. C. 433. 

24 United States v. Cummings, 66 App. D. C. 197. 

Simon v. Southern Railway Co., 236 U. S. 115. 

Hollingsworth v. Barbour, 29 Peters 466. 

United States v. Ickes, 66 App. D. C. 3. 

3. At the time the decree pro confesso was entered against 
him in the prior equity suit, the Court did not have juris¬ 
diction over the plaintiff, consequently it had no power to 
enter the decree pro confesso against him and his appear- 



ance in that case for the purpose of having the decree pro 
confesso vacated did not operate retrospectively to validate 
the decree pro confesso, which decree denied plaintiff all 
right to participate in the case to protect his property 
rights in the subject matter thereof and by virtue of which 
he was deprived of his property without due process of ljaw. 

4. This is not a case in which a party voluntarily appears 
and participates in the disposition of the case and there¬ 
after undertakes to raise the question of improper or in¬ 
adequate process, etc. Rather it is a case, as alleged in the 
complaint, where a party appears for the purpose of having 
a decree pro confesso vacated in order that he may be al¬ 
lowed to be heard upon the merits of the case and Ihis 
appearance for such purpose and his failure to achieve the 
purpose do not validate the decree pro confesso nor give 
jurisdiction over him to enter the final decree based upon 
the decree pro confesso or to enter a personal judgment 
against him for costs. 

Pennoyer v. Neff, 95 U. S. 714. 

Galpin v. Page, 18 Howard 350. 

Bunnell v. Wynns, 56 Pac. (2d) 267. 

Gray v. Hawes, 8 Cal. 563, 570. 

Bloom v. Burdick, 1 Hill (N. Y.) 130, 139. 

25 Harrell v. Welstead, 206 N. C. 817. 

State v. District Court, 51 Nev. 206. 

Gallagher v. League, 53 N. D. 238. 


5. The defendant here cannot invoke the statute of limi¬ 
tations provided by Sec. 118, Title 28 of the United States 
Judicial Code inasmuch as she herself did not comply with 
the mandatory provisions of that statute in the prosecution 
of the prior suit in which she obtained the void decree jpro 
confesso. 

For the reasons stated the motion should be overruled 
and judgment entered for the plaintiff here granting |the 
relief prayed in his complaint. 

E. H. JACKSON per G C G I 
GEO. C. GERTMAN 
Attorneys for Plaintiff. 
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26 Order Overruling Motion for Summary 

Judgment 

Filed February 6 1940 

• • * 

This cause coming on to be heard upon motion of the 
defendant for summary judgment and the same having been 
heard and considered by the court it is this Gth day of Feb¬ 
ruary 1940, adjudged and ordered that said motion be over¬ 
ruled without prejudice to the defendant’s further rights in 
the case. 

JENNINGS BAILEY 

Justice . 

0. K. 

GEORGE C. GERTMAN 
Atty. for Pltf. 

27 Renewal Motion for Summary Judgment 

Filed February 6 1940 

* * * 

The defendant by her attorneys, Clayton E. Emig and 
F. S. Key-Smith, says the Court has no jurisdiction to en¬ 
tertain this Bill of Review and she moves the Court for sum¬ 
mary judgment dismissing this suit. 

For grounds of said motion the defendant says; 

First:—The questions and issues raised by this bill of 
review are res adjudicata having been fully heard and ad¬ 
judicated by this court upon overruling plaintiff’s motion 
to set aside the decree pro confesso and rendering a final 
decree in the suit which this bill of review is brought to 
review. 

Second:—That such questions can not be raised or heard 
upon a bill of review or upon a bill in the nature of a bill of 
review, even though they had not been previously disposed 
of, nor can a bill of review be filed without the consent of 
the court first had and abtained. 



i 
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Third:—That by plaintiff’s voluntary general appearance 
in the suit in which the decrees were rendered which this 
suit would impeach, the plaintiff waived all objection to any 
and all defects, if any, in the service of process made upton 
him in that suit. 

# * • 

CLAYTON E. EMIG 
F. S. KEY SMITH 
Attorneys for Defendant. 

# * * * # # # # #|# 

29 Findings of Fact and, Conclusion of Law 

Filed January 13 1941 

i 

# # • 

At the pretrial of this action on February 8, 1940, it wjas 
stipulated by counsel “that there are no issues of fact 
raised by the pleadings in this case except insofar as tjie 
records in said Equity Cause 67317 may indicate and ac¬ 
cordingly that a final decision of this cause may be rendered 
on the so-called ‘renewal motion for summary judgment’ 
filed herein February 6, 1940”. 

The action came on for hearing upon said motion, the 
plaintiff adopting as his answer thereto his reply filed Sep¬ 
tember 6,1939 to the defendant’s prior motion for summary 
judgment filed June 23,1939. 

No evidence was offered by either party; the case beiiig 
submitted upon the pleadinegs alone, viz, complaint aiid 
answer. 

It was stipulated at the hearing that if the Court granted 
the defendant’s motion filed February 6, 1940, that finjal 
judgment should be entered in favor of the defendant dis¬ 
missing the action, but that if the Court overruled the mjo- 
tion, then judgment should be entered for the plain- 

30 tiff upon the prayers of the complaint provided t)ie 
Court found, as a matter of law, that the Court ^n 

Equity 67317 was without jurisdiction to enter the decree 
pro confesso of July 1, 1938 for the reasons stated in the 
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complaint in this action and to perpetuate the same by the 
final decree of November 1, 1938—each party reserving the 
right of appeal. 

Accordingly the Court makes the following conclusion of 
law on the aforesaid record: 

The Court grants the defendant’s renewal motion filed 
February 6, 1940 upon the ground that the plaintiff, not¬ 
withstanding the decree pro confesso entered on July 1, 
1938 and the order of October 5,1938 overruling the motion 
to vacate the decree pro confesso, had ample opportunity 
to raise in that case and to be heard upon it, the jurisdic¬ 
tional questions which the complaint raises in this action, 
therefore the plaintiff is precluded from raising the same 
now by his present complaint. Accordingly a judgment will 
be entered dismissing the complaint upon these grounds. 

JAS. W. MORRIS 

Justice 

At the hearing of the aforesaid motion the plaintiff re¬ 
quested the following, and the Court refused to so conclude 
and adjudicate as a matter of law: 

1. That for the reasons stated in the ninth paragraph of 
the complaint, the Court in Equity 67317 was without juris¬ 
diction to enter the decree pro confesso therein on July 1, 
1938 and to enter the final decree on November 1, 1938 per¬ 
petuating the decree pro confesso. 

31 2. That the Court was -without jurisdiction to enter 

the final decree of November 1,1938 in Equity Cause 

67317. 

3. That the decree pro confesso entered in Equity 67317 
on July 1,1938 and the decree of October 5,1938 overruling 
the motion to vacate the same prevented and perpetually 
foreclosed plaintiff from appearing in Equity Cause 67317 
to assert his defense to the bill of complaint filed therein 
and to the proceedings taken thereon. 

4. That for the reasons stated in the complaint, plaintiff 
has the legal right to maintain the present action and to 
obtain the relief prayed for if the Court concludes as a 
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matter of law that the Court did not obtain jurisdiction 
over him in Equity Cause 67317 prior to or on July 1,1938 
for the reasons stated in the ninth paragraph of the com¬ 
plaint filed in this action. 

5. That the plaintiff’s motion for summary judgment ad¬ 
mits as true the material allegations of the complaint filed 
herein, therefore the plaintiff, in the absence of any ivi- 
dence refuting the allegations, is entitled to the relief prated 
for in this action. 

6. That upon the pleadings and for the reasons stated 
in the complaint filed in this action, the plaintiff is entitled 
to relief prayed in whole or in part. 

7. That no action taken by the plaintiff here as defendant 
in Equity 67317 operated to validate the decree pro confejsso 
entered therein on July 1, 1938, nor gave jurisdiction oyer 
him to enter the final decree on November 1, 1938 ba^ed 
upon the decree pro confesso or to enter a personal judg¬ 
ment against him for costs. 

JAS. W. MOEEIS 

Justice 

32 Judgment Dismissing Complaint 

Filed January 13 1941 

i 

# * * 

This action came on to be heard at this term upon the 
defendant’s motion for summary judgment filed February 
6, 1940, and thereupon, upon consideration thereof, ii is 
by the Court this 13th day of January, A. D. 1941, 
Adjudged that the complaint be and it is hereby dismissed 
with costs against the plaintiff for the reasons stated in 
the conclusion of law made by the Court and filed simultan¬ 
eously with the entry of this judgment. The penalty of ithe 
plaintiff’s appeal bond to operate as a supersedeas, is here¬ 
by fixed at $500. 

JAS. W. MORRIS 
Justice 
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34 Points Relied on Upon Appeal 

Filed January 13 1941 

• * • 

Plaintiff assigns the following errors committed by the 
Court (Mr. Justice James W. Morris) in the hearing and 
final disposition of the above entitled action on January 
13th, 1941: 

1. In granting defendant’s motion filed February 6, 1940. 

2. In entering the appealed judgment. 

3. In not overruling the defendant’s renewal motion filed 
February 6, 1940, and in not entering a decree or judgment 
in favor of the plaintiff for relief from the judgments com¬ 
plained of in the complaint, entered on July 1, 1938 and 
November 1, 1938 in Equity 67317. 

4. In denying plaintiff the right in this action to have re¬ 
viewed the question of the jurisdiction of the Court to enter 
the decree pro confesso on July 1,1938 and the final decree 
of November 1, 1938 in Equity Cause 67317 for the reasons 
stated in the complaint. 

5. In not concluding as a matter of law and so adjudging, 
that the Court did not possess jurisdiction in Equity Cause 

67317, for the reasons stated in the complaint in this 

35 action, to enter the decrees of July 1, 1938 and No¬ 
vember 1,1938. 

6. In concluding as a matter of law, and so adjudging, 
that the plaintiff in this action as defendant Equity 67317 
had ample opportunity in Equity 67317 to raise the jurisdic¬ 
tion questions raised by the complaint in this action not¬ 
withstanding the entry of the decree pro confesso on July 
1, 1938 and the overruling on October 5, 1938 of the plain¬ 
tiff’s motion to vacate the decree pro confesso of July 1, 
1938 entered in that cause. 

GEORGE C. GERTMAN 
Attorney for Plaintiff 

Service of copy hereof acknowledged this 13th day of 
January, 1941. 

BYRON G. CARSON 

Of Counsel for Defendant 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7835 


JAMES S. FRASER, Appellant , 

v. 

GLADYS E. DOING, Appellee. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

The Statement of the Case by Appellant (Appellants 
Brief 2-6) being to a large extent argumentative, the appel¬ 
lee deems it necessary to submit in the following her ovfn 
statement of the case: 

On June 3,1938, the appellee, Gladys E. Doing, filed a bill 
of complaint, Equity No. 67,317, against the appellant in 
the District Court of the United States for the District bf 
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Columbia, entitled “Original Bill to Cancel Tax Sales and 
Deeds, and Remove Cloud from Plaintiff’s Property, in the 
District.” (Appellant’s App. 2.) 

Under the same date original process was issued upon the 
above bill of complaint and placed in the hands of a Deputy 
United States Marshal for the Southern District of Florida 
for service upon the appellant, which service was duly made 
on June 9,1938 in the State of Florida (Appellant’s App. 3), 
in accordance with Section 378, Title 24, of the Code of Law 
for the District of Columbia (1929). As appellant did not 
answer appellee’s complaint within the time prescribed in 
the summons, to wit, within 20 days in accordance with 
Equity Rule 23, appellee availed herself of Equity Rule 26 
and applied for a judgment pro confcsso against the appel¬ 
lant, which was rendered July 1,1938. (Appellant’s App. 4.) 
However, after the time fixed in the summons for an answer, 
and after the order to enter the bill pro confcsso had been 
taken by the appellee, appellant did respond to said sum¬ 
mons served upon him and entered a general appearance on 
July 7 and July 25,1938, for the purpose of filing and argu¬ 
ing a motion to vacate said judgment pro confcsso against 
him. Said motion to vacate was accompanied by an affidavit 
of the appellant which in the opinion of the court did not 
assign any valid reason on the strength of which appellant’s 
failure to answer the complaint within the time prescribed 
could possibly be excused. On October 5, 1938, said motion 
to vacate said judgment pro confcsso was, therefore, over¬ 
ruled, and on November 1, 1938, final decree was entered, 
adjudging that a certain tax deed dated March 1,1935, made 
by the Commissioners of the District of Columbia, convey¬ 
ing to the appellant lot 1 in square 1508 and lot 13 in square 
1538, was null and void (Appellant’s App. 3). In said final 
decree of November 1,1938, that is, after appellant had ap¬ 
peared generally, the court also taxed the costs of the pro¬ 
ceedings against the appellant, which costs had not been 
paid before the appellant filed his present complaint in the 
nature of a bill of review (Appellant’s App. 3, 9). 
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On November 7,1938, the appellant filed his complaint in 
the nature of a bill of review (Appellant’s App. 2) to which 
the appellee filed an answer on November 22,1938. (Appel¬ 
lant’s App. 7.) Admittedly, “the gravamen of appellant’s 
suit (to wit, complaint in the nature of a bill of review) is 
that the court did not obtain jurisdiction over him to enter 
either the decree pro confesso or the final decree.” (Appel¬ 
lant’s Brief 3.) On June 23, 1939, the appellee filed a ipo- 
tion for summary judgment which motion was overruled by 
Mr. Justice Jennings Bailey on February 6, 1940, without 
prejudice to the defendant’s future rights in the case. T^lie 
appellee filed a renewal motion for summary judgment pn- 
der the same date, to wit, February 6, 1940, which renewal 
motion was by stipulation of counsel during the pretrial, 
made the basis of the final adjudication of the subject rriat- 
ter (Appellant’s App. 17). Said renewal motion for sum¬ 
mary judgment was granted on February 13, 1941 (Appel¬ 
lant’s App. 17, 18) and judgment dismissing appellant’s 
complaint entered under the same date. It is from this judg¬ 
ment that the appellant appeals. 

i 

STATUTES AND RULES INVOLVED. 


Equity Rule 26. 

1 ‘ Defendant to Answer—Default—Decree Pro Confesso. 

It shall be the duty of the defendant, unless the time shall 
be enlarged, for cause shown, by a justice of the court, to 
file his answer or other defense to the bill in the clerk’s 
office within the time named in the subpoena as required jby 
Rule 23. In default thereof the plaintiff may, at his elec¬ 
tion, take an order as of course that the bill be taken pro 
confesso and thereupon the cause shall be proceeded in jex 
parte.” 


Equity Rule 27. 

‘ ‘ Decree Pro Confesso to re Followed by Final Decrees— 
Setting Aside Default. 

When the bill is taken pro confesso the court may proceed 
to a final decree at any time after the expiration of thirty 
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days after the entry for the order pro confesso, and such 
decree shall be deemed absolute, unless the court shall, at 
the same term, set aside the same, or enlarge the time for 
filing the answer, upon cause shown upon motion and affi¬ 
davit. No such motion shall be granted, unless upon the 
payment of the costs of the plaintiff up to that time, or such 
part thereof as the court shall deem reasonable, and unless 
the defendant shall undertake to file his answer within such 
time as the court shall direct, and submit to such other 
terms as the court shall direct, for the purpose of speeding 
the cause.’’ 


Section 118, Title 28, U. S. C. 

§ 118 (Judicial Code, section 57.) Absent defendants in 
suits to enforce liens. When in any suit commenced in any 
district court of the United States to enforce any legal or 
equitable lien upon or claim to, or to remove any incum¬ 
brance or lien or cloud upon the title to real or personal 
property within the district where such suit is brought, one 
or more of the defendants therein shall not be an inhabitant 
of or found within the said district, or shall not voluntarily 
appear thereto, it shall be lawful for the court to make an 
order directing such absent defendant or defendants to ap¬ 
pear, plead, answer, or demur by a day certain to be desig¬ 
nated, which order shall be served on such absent defendant 
or defendants, if practicable, wherever found, and also upon 
the person or persons in possession or charge of said prop¬ 
erty, if any there be; or where such personal service upon 
such absent defendant or defendants is not practicable, such 
order shall be published in such manner as the court may 
direct, not less than once a week for six consecutive weeks. 
In case such absent defendant shall not appear, plead, an¬ 
swer, or demur within the time so limited, or within some 
further time, to be allowed by the court, in its discretion, 
and upon proof of the service or publication of said order 
and of the performance of the directions contained in the 
same, it shall be lawful for the court to entertain jurisdic¬ 
tion, and proceed to the hearing and adjudication of such 
suit in the same manner as if such absent defendant had 
been served with process within the said district; but said 
adjudication shall, as regards said absent defendant or de¬ 
fendants without appearance, affect only the property 
which shall have been the subject of the suit and under the 
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jurisdiction of the court therein, within such district ;| and 
when a part of the said real or personal property agginst 
which such proceedings shall be taken shall be withini an¬ 
other district, but within the same State, such suit may be 
brought in either district in said State. Any defendant or 
defendants not actually personally notified as above pro¬ 
vided may, at any time within one year after final judg¬ 
ment in any suit mentioned in this section, enter his appear¬ 
ance in said suit in said district court, and thereupon] the 
said court shall make an order setting aside the judgment 
therein and permitting said defendant or defendants to 
plead therein on payment by him or them of such costjs as 
the court shall deem just; and thereupon said suit shall be 
proceeded with to final judgment according to law. (fy S. 
^ 738, 742; Mar. 3, 1875, c. 137, 8, IS Stat. 472; Mar. 3, 

1911, c. 231, §§ 57, 36 Stat. 1102.) 


SUMMARY OF ARGUMENT. 


1. The trial court, in granting the motion of the appdllee 
for summary judgment, based his decision properly upon 
appellee’s so-called “renewal motion for summary judg¬ 
ment,” with respect to which the parties litigant had stipu¬ 
lated that a final decision should be rendered upon it. The 
fact that a prior motion of the appellee for summary judg¬ 
ment had been overruled without prejudice did not makejtlie 
subject matter of said renewal motion res adjudicata. \ 


2. The “genuine issue” presented by the appellant’s com¬ 
plaint in the nature of a bill of review is, admittedly, a pjlea 
to the jurisdiction of the court in the original Equity Cajise 
67317. Since the appellant, however, appeared in said orig¬ 
inal equity cause, he had “ample opportunity” to interpose 
his plea to the jurisdiction then and there, and it is too late 
to raise this jurisdictional issue by means of the present 
proceedings. (McGowan v. Elroy, 28 App. D. C. 188.) 'i’he 
court below did not “go outside of the record and inject a 
ground of his own” when, in his “Findings of Fact a^id 
Conclusion of Law” (Appellant’s App. 18), he assigned the 
aforestated untimeliness of appellant’s jurisdictional objec¬ 
tion as a ground for a decision to grant appellee’s motipn 
for summary judgment. 
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3. The record and the decree below show no error appar¬ 
ent on the face thereof, nor is there any claim whatsoever on 
the part of the appellant that new evidence was discovered 
by him. Under these circumstances a bill of review’, or a 
complaint in the nature of a bill of review, will not lie. 

4. The appellant did not comply with the w’ell settled rule, 
as enunciated by the United States Supreme Court in 
Ricker v. Powell, 110 U. S. 104, 25 L. Ed. 660, w’liereby the 
party asking for a bill of review must show that he has 
performed the decree sought to be reviewed. Only evidence 
of inability to perform it w’ill excuse such party from this 
duty. 

5. The arguments which the appellant attempts in sup¬ 
port of a belated plea to the jurisdiction of the court in 
Equity Cause No. 67317 are not permissible for the pur¬ 
pose of the present appeal (Parks v. Parks, 68 App. D. C. 
363; 98 Fed. 2d 235); counsel for the appellee has discussed 
them merely for the sake of a complete answer to appel¬ 
lant’s brief. 

ARGUMENT. 

A. The Law of This Appeal. 

1. The appellant states at the beginning of his argument 
that ‘ ‘ the genuine issue of the case is w’hether the impeached 
decrees are valid, i. e., w’hether the Court w’hich entered them 
possessed jurisdiction in personam over appellant” (Ap¬ 
pellant’s Brief 11). The appellant argues further that Rule 
56 (c) of the Federal Rules of Civil Procedure “forbids the 
granting to a defendant of a summary judgment if the 
pleadings show’ the existence of a genuine issue and if the 
defendant is not entitled to judgment as a matter of law”. 
Therefore, in attacking the granting of appellee’s motion 
for summary judgment by the court below’, it must neces¬ 
sarily be the claim of the appellant that the above stated 
“genuine issue” as to the material fact of jurisdiction, was 
shown, in accordance with said Rule 56 (e), to wit, by the 
“pleadings, depositions, and admissions on file, together 



with the affidavits, if any.” (Appellant’s Brief 8) How¬ 
ever, instead of proving by such “pleadings, depositions and 
admissions on file, together with the affidavits”, thatj said 
“genuine issue” of a material fact existed, the appellant 
supports his claim merely by the following statements: 


“Mr. Justice Bailey had already denied appellee a 
summary judgment upon the pleadings and thereby ad¬ 
judicated that a genuine issue existed and that appel¬ 
lee w-as not entitled to judgment as a matter of law. 
(Rule 56-c) ”, and 

“Mr. Justice Bailey having overruled appellee’sorig- 
inal motion for summary judgment upon the pleadings, 
his decision became res adjudicata of the renewal mo¬ 
tion and established the law of that phase of the case”. 
(Appellant’s Brief, 11, 10.) 

In relying on the above quoted statements, the appellant 
overlooks two very decisive facts, namely, first, that tlie or¬ 
der overruling appellee’s motion for summary judgjment 
expressly states “that said motion be overruled without 
prejudice to the defendant’s further rights in the case” (Ap¬ 
pellant’s App. 16), and that, second, at the pretrial of! this 
cause before Justice Bolitha J. Laws, on February 8, 1940, 
the parties stipulated as follows: 

“It is stipulated and agreed by and between counsel 
that there are no issues of fact raised by the proceed¬ 
ings in this case except in so far as the records in; said 
Equity cause No. 67317 may indicate and accordingly, 
that a final decision of this cause may be rendered on 
the so-called ‘Renewal Motion for Summary Judg¬ 
ment’ filed herein February 6, 1940.” (Appellant’s 
App. 17.) 


It is respectfully submitted that the express statement, 
to wit, that appellee’s motion was overruled “without preju¬ 
dice to the defendant’s further rights in the case”, doe^ not 
only preclude any inference that the subject matter of isaid 
motion could be considered res adjudicata , but that the fore¬ 
going stipulation clearly discloses that counsel for the ap¬ 
pellant accepted said renewal motion for summary judg- 
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ment as a basis for final adjudication of this cause, and, 
consequently, is now estopped to assert that, by the denial 
of the prior motion of the appellee, it was “adjudicated that 
a genuine issue existed and that appellee was not entitled to 
judgment as a matter of law” (Appellant’s Brief 11), while 
admitting in the above stipulation “that there are no issues 
of fact raised by the proceedings in this case except in so far 
as the records in said Equity cause may indicate.” 

2. It is the further argument of the appellant, that, 
“since Mr. Justice Morris did not rule upon the motion for 
summary judgment upon the record, and refused to rule 
upon the genuine issue of the pleadings, the appealed judg¬ 
ment should be reversed with costs and the case remanded 
with direction to the Court to hear and determine the liti¬ 
gation according to law”; that “in entering the appealed 
judgment Mr. Justice Morris did not confine himself to the 
pleadings, as required by Rule 56-c”, (Appellant’s Brief 
12); and that “Mr. Justice Morris too was unable to find 
that— 

‘There is no genuine issue as to anv material fact and 
that the moving party is entitled to a judgment as a 
matter of law’ (Rule 56-c), 

because he went outside of the record and injected a 
ground of his own when he said (Appellant’s App. 18): 

‘The Court grants the defendant’s renewal motion filed 
February 6, 1940 upon the ground that the plaintiff, 
notwithstanding the decree pro confesso entered on 
July 1,1938 and the order of October 5,1938 overruling 
the motion to vacate the decree pro confesso, had ample 
opportunity to raise in that case and to be heard upon 
it, the jurisdictional questions which the complaint 
raises in this action, therefore the plaintiff is precluded 
from raising the same now by his present complaint. 
Accordingly a judgment will be entered dismissing the 
complaint upon these grounds’.” (Appellant’s Brief 2) 

Counsel for the appellee are unable to understand how, in 
the light of what occurred in the original proceedings, that 
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is, in Equity Cause No. 67,317, statements as quoted above 
could seriously be made. Even if, for the purpose of I the 
argument only, it could be assumed that the present cause is 
entirely unrelated to, and independent of, the original pro¬ 
ceedings in Equity Cause No. 67,317, it, still, could not bp so 
considered in this instance, since counsel expressly stipu¬ 
lated “that there are no issues of fact raised by the proceed¬ 
ings in this case except in so far as the records in Said 
Equity Cause No. 67,317 may indicate 9 ’. The record, how¬ 
ever, of said Equity Cause No. 67,317, clearly and unmistak¬ 
ably discloses, and the court below so found, that no jiiris- 
dictional issue was raised by the appellant; that the appel¬ 
lant, defendant in said Equity Cause No. 67,317, enteredlhis 
general appearance therein on July 7 and July 25,1938, jfor 
the purpose of his motion to vacate a judgment pro confe^so, 
rendered in said Equity Cause No. 67,317, (Appellant’s 
App. 9), thereby waiving the consequences of any alleged, 
defective service, upon which an attack upon the jurisdiction 
of the court below could possibly be predicated. 

It is only in overlooking entirely the above stipulation 
with regard to possible issues of fact as indicated in the 
record of the original equity proceeding, that counsel for the 
appellant is able to make his allegation that the court below, 
in granting appellee’s renewal motion for summary judg¬ 
ment, “did not confine himself to the pleadings”, or “went 
outside of the record and injected a ground of his own”; fjor, 
if said records in Equity Cause No. 67,317 are taken iiito 
consideration, it becomes entirely obvious that a statement 
of the court below to the effect that the jurisdictional isshe, 
raised for the first time by this complaint in the nature of a 
bill of review, comes too late, is strictly within the limitations 
of the records of this as well as of the original proceedings, 
by pointing to the absence of proper pleading in regard\ to 
the jurisdiction at the proper stage of the original proceed¬ 
ings. 

It is elementary to point out that a judicial decision con¬ 
fined to the review of the record does not only include revibw 
of matters pleaded, but may, of course, include matters iiot 
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pleaded in cases where the absence or untimeliness of such 
pleading is per se a legally operative fact, as for example, 
the non-pleading of a lack of jurisdiction of the person of 
the defendant at the proper stage of the proceedings. 

It has been held by this Court in McGoivan v. Elroy, supra, 
as follows: 

“The only error alleged as appearing in the body of the 
decree sought to be reviewed is that the equity court 
had no jurisdiction. The contention is that it is ap¬ 
parent from the allegations of the original bill that the 
complainants had a plain, adequate, and complete rem¬ 
edy at law by action of ejectment. No objection to the 
jurisdiction was made by the pleading, nor was sug¬ 
gested on the hearing. Whether sufficient or not to show 
that there was no adequate remedy at law, the bill was 
for the cancellation of a deed, presenting therefore, a 
subject matter of a class over which equity has always 
had jurisdiction. Consequently, the equity court was 
under no obligation to consider the question of juris¬ 
diction, of its own motion, upon the failure of the de¬ 
fendants to suggest, or call it in question in any manner. 
Nor would an appellate court thereafter, on direct 
appeal, be compelled to entertain the suggestion, though 
it might be within its discretion to do so of its own 
motion even.” (Italics supplied) 

It is submitted that, if this Court will not reverse a decree 
dismissing a bill of review in which the jurisdiction of the 
court below over the subject matter was challenged, because 
the defendant failed to question the jurisdiction of the court 
in any way before the passage of the decree, this Court must 
a fortiori so hold if the objection is based on the alleged lack 
of jurisdiction of the person or irregularity in the method 
by which jurisdiction of the particular case was obtained. 
It is elementary law that an objection to jurisdiction based 
on any ground other than lack of jurisdiction of the subject 
matter, such as lack of jurisdiction of the person or irregu¬ 
larity in the method by which jurisdiction was obtained, is 
waived by failure to raise the objection at the first oppor¬ 
tunity, or in due or seasonable time ( Jlardcnbrooh v. Combs, 
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290 N. Y. S. 290; 160 Misc. 546; McClew v. Grand Interna¬ 
tional Brotherhood of Locomotive Engineers, 18 N. E- 2d, 
S12, 59 Ohio App. 477; 15 C. J. p. 809 note 59, p. 845 note 20, 
p. S48 note 32). 

In the light of the foregoing considerations, counsdl for 
the appellee contend that Mr. Justice Morris did rule (upon 
the motion for summary judgment within the limitations of 
the record; that he did not refuse to rule upon the genuine 
issues in the pleadings, but that, on the contrary, granted 
said motion for summary judgment because the appellant 
had failed to plead or suggest in any other way to the 
below “the genuine issue of the case ”, to wit, 
court possessed jurisdiction in personam over a 
a time and stage of the proceedings when s 
could have been effectively interposed. 

3. Counsel for the appellant calls his complaint a “^ 0111 - 
plaint in the Nature of a Bill of Review” (Appellant’s jApp. 
2). A complaint in the nature of a bill of review differs from 
a bill of review only in that the former was brought by per¬ 
sons not parties to the original action, but who were affected 
by the decree therein, whereas only parties or their privies 
could bring a bill of review. (See discussion of distinction 
by Justice Story in Whiting v. Bank of United States, 13 
Pet. 6, 10 L. Ed. 33; also Copeland v. Burning, 104 F. |l69; 
Thompson v. Schenectady By. Co., 119 F. 634.) 

Counsel for the appellee will not attempt to refute! any 
possible assumption of the appellant to the effect that hq was 
not a party to the original proceedings, in Equity Cause No. 
67,317, on the theory that his allegation of defective service 
did not bring him coram judice , and that, therefore, toeing 
merely affected by the decree in the original action,| the 
proper remedy for him was a complaint in the nature jof a 
bill of review. As stated before, appellant did appear gen¬ 
erally in the original action, and by such general appear¬ 
ance waived all possible objections concerning irregularities 
in the service of summons and became a party to said origi¬ 
nal proceedings. In view of the fact, however, that all other 


I 
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conditions under which a bill of review, or a complaint in 
the nature of a bill of review, will lie, are identical for both 
remedies, it seems to be irrelevant whether the appellant 
termed his complaint the one or the other. This Court has 
stated clearly the circumstances in which a party may avail 
itself of a bill of review. In McGowan v. Elroy, supra, it is 
held that (1) a bill of review lies either for error of law 
appearing in the body of the decree, or for new matter 
arising or discovered after it has been rendered: and that 
(2) it seems that where a bill of review is based on errors of 
law appearing in the decree, it may be filed without leave of 
Court, but, when based upon new matter subsequent to the 
decree, leave must be applied for and granted; when both 
grounds are joined in one bill, it can be filed only upon leave. 

One searches the record and appellant’s brief in vain to 
discover any of the criteria above mentioned, to wit, error of 
law apparent on the face of the record or new evidence dis¬ 
covered after the rendition of the decree, which would per¬ 
mit the appellant to resort to the remedy he chose. In the 
absence of such criteria, therefore, no other conclusion is 
possible than that the appellant, having missed the “ample 
opportunity” to assert his present objections to the jurisdic¬ 
tion of the court below in the original proceedings . attempts 
to raise these objections now by bill of review. It needs no 
further discussion, particularly in the light of this Court’s 
holding in McGowan v. Elroy, supra, that such attempt of 
the appellant must fail. 

This Court has held in Parks v. Parks, 68 App. D. C. 363, 
as follows: 

“In order that error may be said to be apparent on the 
face of the record it must appear that the court erred in 
point of law, ‘taking all the circumstances to be as they 
are set out in the pleadings . . .’ Clark v. William, 
supra, 103 U. S. 766, at page 769, 26 L. Ed. 607. This 
has been otherwise expressed by saying that the decree 
‘in point of law, is erroneous upon the state of facts as 
assumed . . .’ (Eaton v. Dickinson, 35 Tenn. 397, 3 
Sneed, 397, 400; Burson v. Dorser, 48 Tenn. 754, 1 
Heisk. 754, 759); that ‘only questions of law which arise 


on the pleadings may be considered’ (Continental Oil & 
Refining Co., 10 Cir., 69 F. 2d 19, 24, certiorari deified 
287 U. S. 616, 53 S. Ct. 24, 77 L. Ed. 535); and again 
such error has been described in the laconic mannejr of 
Learned Hand, J., as ‘a misconception of what the rule 
is which will eventually be enforced by the court having 
the final word’. In re Brown, D. C. S. D. N. Y., 213 F. 
701, 702, affirmed 2 Cir. 213 F. 705; affirmed 235 U. S. 
407, 35 S. Ct. 125, 59 L. Ed. 289.” 


Therefore, the only questions open for examination on a 
bill of review for error of law appearing on the face of j the 
record arc such as arise on the pleadings, proceedings, and 
decree, without reference to the evidence in the cause (£>ee 
note 3 in Parks v. Parks , supra). It is respectfully sub¬ 
mitted, in the light of the foregoing argument, that thejde- 
cree below, granting appellee’s motion for summary judg¬ 
ment, did not misconceive what the rule is which will even¬ 
tually be enforced by the court having the final word, and it 
showed no error apparent on the face of it. 

4. The appellant states that he “had an absolute right to 
file his original complaint in the nature of a bill of review 
without special license of the court. It is not alleged in ithe 
answer as a positive fact that the costs had not been satis¬ 
fied.” (Appellant’s Brief 14). Counsel for the appellee pan 
understand the foregoing statement only as a suggestion, 
that for appellant’s benefit this Court should disregard -the 
general practice, founded on the ordinance of Lord Ba^on 
(see discussion thereof in Davis v. Speiden , 104 U. S. 83, 
26 L. Ed. 660), that bills of review are not generally enter¬ 
tained until the decree had been obeyed and performed by 
the party seeking relief , a rule which sought to prevent 
abuses in the use of the bill as a dilatory device. The United 
States Supreme Court, in Ricker v. Powell , 100 U. S. 104, 
25 L. Ed. 660, has held in this respect as follows: 

“The rule is well settled, subject, however, to solne 
exceptions, that ‘Before a bill of review ... can be filed 
the decree must be first obeyed and performed . l . 
thus, if money is directed to be paid it ought to be p;jtid 
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before the bill of review is filed; though it may after¬ 
wards be ordered to be refunded. * 2 Dan. Ch. Pr. 4th 
ed. 15S2; Story, Eq. PI. Sec. 406. Chancellor Kent thus 
states the rule and the reason of it in Wiser v. Blachly, 
2 Johns. Ch. 488: ‘In the first place, the party asking 
for a bill of review must generally show that he has 
performed the decree; especially if it be ... a decree for 
the payment of money, and he must likewise pay the 
costs, and nothing will excuse the party from this duty 
but evidence of his inability to perform it. Williams v. 
Mellish, 1 Vern. 117; Fitton v. Macclisfield, 1 Vern. 
204; Cooper, Eq. Pr. 90; note to Bish. of Durham v. 
Liddell, 2 Bro. (P. C.) 63. This appears to be a settled 
rule, laid down both in the ancient and modern books; 
but the petitioners have paid no attention to this rule, 
for there is no offer to perform any part of the decree 
or even to bring the money into court, or any pretext 
of poverty, want of assets, or other inability to do it. 
There is wisdom in the establishment of such a provi¬ 
sion, and it ought to be duly enforced. Its object is to 
prevent abuse in the administration of justice, by filing 
of bills of review for delay or vexation, or otherwise 
protracting the litigation, to the discouragement and 
distress of the adverse party.’ These words of the 
learned chancellor are peculiarly applicable to the facts 
of this case.” 

Counsel for the appellee are tempted to add to the fore¬ 
going quotation the words “and to the present case as 
well”. 

Aside from the fact that the burden is on the party asking 
for a bill of review to “show that he has performed the 
decree”, the appellee, in his answer to appellant’s com¬ 
plaint, has stated clearly as follows: 

“ (b) Defendant says the said defendant’s general ap¬ 
pearance in Equity Cause 67,317 gave this Court full 
authority to enter the decree for costs, which judgment 
for costs has been ignored by the plaintiff in this bill of 
review .” (Appellant’s App. 9) (Italics supplied) 

It would, therefore, seem that appellant’s assertion that 
the non-payment of costs before the filing of his complaint 
was “not alleged in the answer as a positive fact”, amounts 
to no more than an attempt in hairsplitting, that is, the mak- 
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ing of a trivial distinction in the wording describing the 
identical factual situation. 

There is, of course, no question that the appellant has no 
“absolute right’’ to file his complaint in the nature of a bill 
of review, but, as made clear by the above decision of the 
United States Supreme Court, it was entirely given within 
the discretion of the court below to dispense with the gen¬ 
eral practice of prior satisfaction of judgment before enter¬ 
taining appellant’s complaint. 


B. The Law Pertaining to Appellant’s Complaint, j 

Under the above title the appellant discusses the laWj as 
he sees it and as he wishes it should be applied in a belated 
plea to the jurisdiction of the court in Equity Cause No. 
07,317, with the exception of point 4 on page 14 of appel¬ 
lant’s brief which deals with one phase of the law as it 
applies to the granting of a bill of review. This has bEen 
discussed in the preceding section of this reply. 

Counsel for the appellee know that a discussion of ap¬ 
pellant’s argument in this respect is irrelevant (Party v. 
Parks, supra) with regard to a review of the limited sub¬ 
ject matter of this appeal, to wit, the question whether jthe 
court below, in granting appellee’s motion for summary 
judgment, committed reversible error,—that question hav¬ 
ing already been answered in the negative by the preceding 
sections of this reply; for the sake of a complete answer; to 
appellant’s argument, however, counsel for the appellee will 
enter into a short discussion of this part of appellant’s 
brief (Appellant’s Brief, 12-16). 


1. Appellee, plaintiff in Equity Cause No. 67,317, caused 
summons in said cause to be served personally upon the 
appellant who was then a non-resident of the District' of 
Columbia. Counsel for the appellant, without the least Evi¬ 
dence to support him in this respect, states that “obviously 
this was done because under an order of publication a non¬ 
resident is allowed forty days, exclusive of Sundays ajnd 
legal holidays, before a pro confesso can be entered against 
him, whereas the process that was served allowed oijily 
twenty days.” 
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Counsel for the appellee feel that there is no necessity for 
any speculation as to the motif which prompted the appellee 
to resort to actual service rather than to service by publica¬ 
tion. The statutory law of the District of Columbia is clear 
in this respect and needs no further explanation: 

“Personal service of process may be made by any per¬ 
son not a party to or otherwise interested in the subject 
matter in controversy on a non-resident defendant out 
of the District of Columbia, which service shall have the 
same effect and no other as an order of publication duly 
executed. ” (Italics supplied) (Title 24, Section 378 D. 
C. Code 1929) (Appellant’s Brief 6) 

Thus, the law clearly gave the appellee the right to select 
either one of the two types of service upon non-residents: 
personal or by publication. The appellee having selected 
personal service, naturally, had to use that form of summons 
which the law provided for this type of service, and which 
allows twenty days to answer (Equity Rule 23).* (Appel¬ 
lant’s Brief 8) 

It is submitted that the language of the above statutory 
provision, to wit, “which service shall have the same effect 
and no other as an order of publication”, cannot be inter¬ 
preted as meaning that the defendant “has the same time 
to answer and appear as he would have under an order of 
publication” (Appellant’s Brief 13), but simply means that 
the legal effect of personal service outside the District is 
the same as that of an order of publication, that is to say, 
will not enable the court to render a judgment in personam, 
unless the defendant submits voluntarily to the jurisdiction 
of the court. Counsel for the appellant argues that “Con¬ 
gress hardly intended that a non-resident proceeded against 
by publication shall have forty days, exclusive of Sundays 
and legal holidays, and a non-resident proceeded against by 
the service of process only twenty days”. (Appellant’s Brief 

*Xote: In providing for 20 days within which to answer. Equity Rule 23 
conforms to the period fixed by statute for answering a summons, (Sec. 371, 
Title 24, D. C. Code, 1929), in contrast to an order for publication (Sec. 380, 
Title 24, D. C. Code 1929). 
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13). In making the foregoing statement counsel foij- the 
appellant overlooks that the difference in time allowed for 
answer is only an apparent, not a real one. Under the 
statute (Title 24, Section 381, D. C. Code 1929) (Appellant’s 
Brief 7) every order of publication “shall be publishQd at 
least once a week for three successive weeks, or ofterier”, 
the presumption being, that only the publication in the tjhird 
week may have come to the attention of the non-resijdent 
defendant, which would leave him twenty days to answer, 
exactly as in the case of personal service outside the [Dis¬ 
trict. The foregoing interpretation is squarely supported 
by the further provision of the above cited Section 1381, 
which reads as follows: 

“and no order or decree shall be passed against fsaid 
absent or non-resident defendant upon proof of notice 
by such publication unless the complainant * * * shall 
file in the cause an affidavit showing that at least twenty 
days before applying for such order or decree,! he 
mailed, postpaid, a copy of said advertisement, directed 
to the party therein ordered to appear at his last known 
place of residence * * *” (Italics supplied). j 

| 

Therefore, counted from the date when a non-resident 
defendant either was actually served outside the Districjt or 
could reasonably be presumed to have received constructive 
notice by publication and mailed copy thereof, both methods 
are treated on the same footing as to the time for answer: 
it is in both cases twenty days. 

Counsel for the appellant further contends, that “unlder 
Secs. 378 and 379 a return “Not to be found” of the original 
process must be made and an affidavit of non-residence filed 
before substituted process may be issued to be served ojn a 
non-resident” (Appellant’s Brief 13). It is submitted that 
only Section 379, Title 24, D. C. Code 1929 (Appellant’s 
Brief 6), provides as counsel for the appellant states, (jut 
clearly applies only to service by 'publication. Section 378, 
Title 24, D. C. Code 1929, which deals with personal service 
of process out of the District of Columbia, makes no other 
provisions as to the return of service than the following: 
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“In such case the return must be made under oath in 
the District of Columbia, unless the person making the 
service be a * * * marshal or deputy marshal, authorized 
to serve process where service is made, and such return 
must show the time and place of such service and that 
the defendant is a non-resident of the District of Co¬ 
lumbia.” 

Admittedly, appellee complied with the above require¬ 
ments of Section 378, Title 24 of the D. C. Code (Appellant’s 
App. 9). 

2. Appellant claims that “the suit which appellant was 
called upon to defend in Equity Cause No. 67,317 was to re¬ 
move a cloud upon title. The Supreme Court in Hart v. 
Sansom, 110 U. S. 151, 3 S. Ct. 586, 28 L. Ed. 101, held that 
such a suit is one in personam and not in rent , and if this be 
true the Court could not obtain jurisdiction over appellant 
by publication or otherwise under Sec. 378, ante” (Appel¬ 
lant’s Brief 13). Section 118, Title 28, U. S. C., the very 
section which appellant cites in his complaint as being the 
basis for the jurisdiction of the court below (Appellant’s 
App. 2), shows that appellant’s contention is utterly un¬ 
tenable. It reads, in part, as follows: 

“When in any suit commenced in any district court of 
the United States to enforce any legal or equitable lien 
upon or claim to, or to remove any incumbrance or lien 
or cloud upon the title to real or personal property 
within the district where such suit is brought, one or 
more of the defendants therein shall not be an inhabi¬ 
tant of or found within the said district, or shall not 
voluntarily appear thereto, it shall be lawful for the 
court to make an order directing such absent defendant 
or defendants to appear, plead, answer, or demur by a 
day certain to be designated, which order shall be 
served on such absent defendant or defendants, if prac¬ 
ticable, wherever found, and also upon the person or 
persons in possession or charge of said property, if any 
there be; or where such personal service upon such ab¬ 
sent defendant or defendants is not practicable, such 
order shall be published in such manner as the court 
may direct, nor less than once a week for six conseeu- 


live weeks. In case such absent defendant shall; not 
appear, plead, answer, or demur within the timC so 
limited, or within some further time, to be allowed by 
the court, in its discretion, and upon proof of the service 
or publication of said order and of the performance of 
the directions contained in the same, it shall be la\vful 
for the court to entertain jurisdiction, and proceed to 
the hearing and adjudication of such suit in the same 
wanner as if such absent defendant had been served'' 
with process within the said district; but said adjudi¬ 
cation shall, as regards said absent defendant or defen¬ 
dants without appearance, affect only the property 
which shall have been the subject of the suit and under 
the jurisdiction of the court therein, ivithin such dis¬ 
trict.” (Italics supplied) 

Consequently, appellants further argument that no per¬ 
sonal judgment for costs could be granted against appellant 
in Equity Cause No. 67,317 upon service of process ou;t of 
the District of Columbia, or by publication, fails also. Ap¬ 
pellant did appear, thereby submitting to the jurisdiction of 
the court, vrho, after appellant’s appearance had lull author¬ 
ity to enter a decree for costs (Appellant’s App. 9). 

3. Counsel for the appellant argues further: “Mr. Justice 
Morris was mistaken when he said that notwithstanding the 
decree pro confcsso of July 1,1938 and the order of October 
5. 1938 overruling the motion to vacate it, the appellant had 
ample opportunity, to raise in Equity Cause No. 67,317; the 
same questions raised by the complaint. But the law is 
settled that a decree pro confesso plus the overruling bf a 
motion to vacate it forever shuts off a defendant from par¬ 
ticipating in the case”. (Appellant’s Brief 14). This argu¬ 
ment is obviously beside the point, since Mr. Justice Morris 
in stating, to wit, “the plaintiff, notwithstanding the decree 
pro confesso entered on July 1, 1938 and the order of Octo¬ 
ber 5, 1938 overruling the motion to vacate the decree pro 
confesso, had ample opportunity to raise in that case anfl to 
be heard upon it, the jurisdictional questions which the Com¬ 
plaint raises in this action”, could, of course, not hjavc 
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meant that the opportunity of the appellant to raise the ju¬ 
risdictional issue extended beyond the dismissal of his mo¬ 
tion to vacate the pro confesso judgment. Appellant had 
his last “ample opportunity” on occasion of his motion to 
vacate. He could then have appeared specially and objected 
to the Court’s jurisdiction. Instead he appeared generally, 
and made his motion to vacate based on an entirely irrele- 

mf 

vant affidavit of the appellant which in no way could suggest 
to the court that appellant was objecting to the court’s ju¬ 
risdiction (Appellant’s App. 9). 

4. Appellant further claims that he “entered no appear¬ 
ance of any kind before the decree pro confesso which cut 
off all right to be heard upon the merits of the suit was made, 
and the motion to vacate the decree pro confesso did not 
vitalize the decree pro confesso”. (Appellant’s Brief 14). 

Counsel for the appellee answer this argument as follows: 

The record shows clearly that appellant appeared gen¬ 
erally in said Equity Cause 67,317 on July 7 and July 25, 
1938, respectively. His motion to vacate the judgment was 
filed and argued on July 25,1938, under the then governing 
Equity Rules 26 and 27, not , as the appellant now suggests, 
under Rule 55 (b) (2), in conjunction with Rule 52, of the 
Federal Rules of Civil Procedure (Appellant’s App. 3). 
Counsel for the appellant forgets that the above referred to 
Federal Rules did not become effective before September 
16, 1938. 

Equity Rule 27 provides: 

“When the bill is taken pro confesso the court may pro¬ 
ceed to a final decree at any time after the expiration of 
thirty days after the entry for the order pro confesso, 
and such decree shall be deemed absolute, unless the 
court shall, at the same term, set aside the same, or 
enlarge the time, for filing an answer, upon cause shown 
upon motion and affidavit.” 

From the wording of the above rule it is conclusively 
shown that the so-called “decree pro confesso” (Appel¬ 
lant’s App 6), strictly speaking, was in fact an interlocutory 



21 






I 

i 

i 


order , though such orders are generally, though somewhat 
loosely, termed “interlocutory judgments”. The mere|fact 
that a final decree was required under Equity Rule 27 
makes it obvious that Equity Cause 67,317 was not closed, 
appellant’s “right to be heard upon the merits of the I suit 
was not cut off”, at the time when he entered his appearhnce 
for the purpose of his motion to vacate the judgmentj pro 
confesso. If, therefore, the appellant states that he entered 
“no appearance of any kind” before the, as above stated, 
under Rule 27 interlocutory, judgment, counsel for the! ap¬ 
pellee wish to correct appellant’s statement by saying that, 
though he appeared, he showed no good cause on! the 
strength of which the attacked judgment could have been 
vacated by the court below. This court has held in Bu$li v. 
Bush, 61 App. D. C. 357, as follows: 

“It is settled law that an application to open or vacate 
a judgment is addressed to the sound legal discretion of 
the trial court (Hallowell v. Darling, 32 App. D. C. 405), 
and, while that court may set aside a decree pro jcon¬ 
fesso, ‘the party in default should show good cause 
before the default should be set a$ide r ”. (Italics isup- 
plied) | 

After the trial court, therefore, had found no good cause 
on the basis of which he could have set aside the judgment 
pro confesso , he proceeded strictly in accordance Iwith 
Equity Rule 26, not, as counsel for the appellant wrohgly 
alleges in his complaint, in accordance with Rule 55 (bj (2) 
of the Federal Rules of Civil Procedure (Appellant’s &pp. 
3), which Equity Rule 26 provides as follows: 

“In default thereof, the plaintiff may, at his election 
take an order as of course that the bill be taken! pro 
confesso and thereupon the cause shall be proceeded in 
ex parte. (Italics supplied). 

Respectfully submitted, 


Wilkes, McGarraghy & Artis, 
Byron G. Carson, 

Walter R. Schoenberg, 

Attorneys for the Appellee. 











